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Jurisdiction 
The Court of Appeals has jurisdiction to hear this appeal 
pursuant to Utah Code Annotated § 78-2a-3(b)(i) (1990) and Rule 4 
of the Utah Rules of Appellate Procedure. 
Statement of Issues 
1. Whether the trial court erred by failing to adequately 
consider whether appellants' amended pleading joining appellee 
Elies Herman relates back to the date of the original pleading 
pursuant to Rule 15(c) of the Utah Rules of Civil Procedure. 
2. Whether Utah Code Annotated § 17-27-708 requires the appellant 
to join any parties besides the Salt Lake County Board of 
Adjustment. 
3. Whether the trial court erred in dismissing the action against 
Salt Lake County and Salt Lake County Board of Adjustment when Utah 
Code Annotated §17-27-708 specifically provides for the District 
Court to review the decision of the Board of Adjustment. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
Utah Code Annotated 63-46b-14 
Judicial review — Exhaustion of administrative remedies. 
• • • 
(3) (a) A party shall file a petition for judicial review of 
final agency action within 30 days after the date that the 
order constituting the final agency action is issued or is 
considered to have ben issued under Subsection 63-46b-
13(3)(b). 
(b) The petition shall name the agency and all other 
appropriate parties as respondents and shall meet the form 
requirements specified in this chapter. 
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Utah Code Annotated 17-27-708 
District court review of board of adjustment decision. 
(1) Any person adversely affected by any decision of a board 
of adjustment may petition the district court for a review of the 
decision. 
(2) In the petition, the plaintiff may only allege that the 
board of adjustment's decision was arbitrary, capricious, or 
illegal. 
(3) The petition is barred unless it is filed within 3 0 days 
after the board of adjustment's decision final. 
(4) (a) The Board of Adjustment shall transmit to the 
reviewing court the record of its proceedings including its 
minutes, findings, order and, if available, a true and correct 
transcript of its proceedings. 
(b) If the proceeding was tape recorded, a transcript of 
that tape recording is a true and correct transcript for 
the purposes of this subsection. 
(5) (a) (i) If there is a record, the district court's 
review is limited to the record provided by the 
board of adjustment. 
(ii) The court may not accept or consider any 
evidence outside the board of adjustment's record 
unless that evidence was offered to the board of 
adjustment and the court determines that it was 
improperly excluded by the board of adjustment. 
(b) If there is no record, the court may call witnesses 
and take evidence. 
(6) The court shall affirm the decision of the board of 
adjustment if the decision is supported by substantial evidence in 
the record. 
(7) (a) The filing of a petition does not stay the decision 
of the board of adjustment. 
(b) (i) Before filing the petition, the aggrieved 
party may petition the board of adjustment to stay 
its decision. 
(ii) Upon receipt of a petition to stay, the board 
of adjustment may order its decision stayed pending 
district court review if the board of adjustment 
finds it to be in the best interest of the county, 
(iii) After the petition is filed the petitioner 
may seek an injunction staying the board of 
adjustment's decision. 
Utah Rules of Civil Procedure 15(c) 
(c) Relation back of amendments. Whenever the claim or 
defense asserted in the amended pleading arose out of the 
conduct, transaction, or occurrence set forth or attempted to 
be set forth in the original pleading, the amendment relates 
back to the date of the original pleading. 
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Standard of Review 
1. In reviewing motions to dismiss, the appellate court applies 
a correction-of-error standard to the trial court's ruling. Neel 
v. State. 854 P.2d 581 (Utah App. 1993); Ma lone v. Parker, 826 P.2d 
132 (Utah 1992). 
2. Statutory interpretation involves a question of law. 
Therefore the appellate court grants the trial court no special 
deference but applies a correction-of-error standard. State v. 
Masciantonio, 850 P.2d 492 (Utah App. 1993); State v. Bagshaw, 836 
P.2d 1384 (Utah App. 1992). 
Statement of the Case 
This case is an appeal from a decision of the Third Judicial 
District Court for Salt Lake County granting Defendants/Appellees 
Motion to Dismiss. The Plaintiffs/Appellants ("Ludlows") filed the 
original Petition for Review with the District Court on March 11, 
1993. The Ludlows sought district court review of Appellee Salt 
Lake County Board of Adjustment's ("Board") grant of a variance on 
approximately February 10, 1993 to Appellee Elies Herman ("Herman") 
for a backyard deck. The Board was the only defendant named in the 
original petition. 
On June 25, 1993, pursuant to a stipulation with the Board, 
the Ludlows filed an Amended Petition for Review and Complaint 
naming Herman as a party to the action. In response, Herman and 
the Board filed Motions to Dismiss for failure to properly join an 
indispensable party. The parties appeared before the district 
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court on November 5, 1993• The court issued a Memorandum Decision 
on November 19, 1993 granting the appellees' Motions to Dismiss. 
On December 16, 1993, the appellants filed their Notice of Appeal. 
The trial court entered a Judgment of Dismissal on January 3, 1994 
and an Amended Notice of Appeal was filed February 2, 1994. 
Statement of the Facts 
The appellants had complained to the Salt Lake County Public 
Works Department, Board of Adjustment, to have a second story deck 
set back from the common property line, which deck was in violation 
of County set back ordinances. The deck is located upon the real 
property of Elies Herman at her residence located at 1680 Hermitage 
Circle, Salt Lake City, Utah. The deck was constructed in 
violation of the County set back requirements which require that 
the deck be at least 15 feet from the property line. The deck was 
constructed in approximately 1971, and extends from the house of 
Elies Herman to the backyard property line and is above the 
backyard fence. The deck extends over and onto the back yard 
property of the appellants. The property was an orchard prior to 
the purchase of the same by appellants. Appellants constructed a 
home upon the property. 
Appellants had all communication with the Salt Lake County 
Public Works Department, Board of Adjustment, from the office of 
Randy S. Ludlow, which office is located at 311 South State, Suite 
280, Salt Lake City, Utah 84111. Appellants had been assured that 
they would be sent notices of any hearings on their Complaint. 
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The defendant, Elies Herman, filed a request for a variance on 
her deck in Case No. Pl-93-5002 and a hearing was held upon her 
request for variance on February 10, 1993. Appellants were not 
notified and/or given notice of the hearing, and the hearing was 
held without any input from the appellants. The only parties who 
are effected by the decision of the Board of Adjustment were Elies 
Herman and the appellants. 
The Board of Adjustment granted to the defendant, Elies 
Herman, a variance which allows her deck to remain one foot from 
the property line. The deck continues to remain at its present 
location. 
The appellants filed their Notice of Appeal within the thirty 
day requirement and further requested rehearing with the Salt Lake 
County Board of Adjustment when it was discovered that the hearing 
was held without notice to the appellants. Salt Lake County Board 
of Adjustment refused to rehear the matter. 
The request for rehearing with the Board of Adjustment was 
still pending and had not been heard as of the time of the filing 
of the Petition for Review. Kent Lewis, attorney for Salt Lake 
County Board of Adjustment, requested at the time of the rehearing 
before the Salt Lake County Board of Adjustment that Elies Herman 
be joined as a party to the action. A survey needed to be 
completed and based upon such a stipulation was entered into which 
allowed for Ms. Herman to be joined as a party after the survey had 
been completed with an Amended Petition to be filed after the 
completion of the survey. This would allow all matters to be 
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presented to the Trial Court at the same time. Upon the completion 
of the survey Elies Herman was thereafter named as a party to the 
action. Reliance had been made upon the statements of Kent Lewis 
that Ms. Herman should be joined as a party to the action and 
further that her joiner could be done after the completion of the 
survey. The Stipulation was prepared and signed on April 30, 1993, 
and the Amended Petition was entered on June 25, 1993. Pursuant to 
the Stipulation an Answer was not required to be filed until ten 
days after the Amended Petition had been filed with the Court. 
After the Amended Petition had been filed the defendant Herman made 
her Motion to Dismiss together with Salt Lake County Board of 
Adjustment making its Motion to Dismiss, all of which was based on 
not joining Ms. Herman in the original Petition. 
Summary of the Argument 
1. The District Court failed to adequately consider whether the 
Ludlows Amended Petition for review related back to the date of the 
original petition. The court improperly applied URCP Rule 15(c) by 
neglecting to consider whether Herman7s joinder fit within the 
11
 identity-of-interest" exception to Rule 15(c). 
2. Ludlows relied on the valid jurisdictional statute in bringing 
this action, a statute which requires a petitioner to join the 
agency only. Boards of Adjustment deal with zoning issues 
regularly. Had the legislature felt that the property owner was 
essential to obtaining review, they would have required joinder of 
that party in that statute. 
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Argument 
I. THE DISTRICT COURT FAILED TO ADEQUATELY CONSIDER WHETHER THE 
LUDLOWS AMENDED PETITION FOR REVIEW NAMING HERMAN RELATED BACK 
TO THE DATE OF THE ORIGINAL PETITION FOR REVIEW. 
The district court failed to apply Rule 15(c) of the Utah 
Rules of Civil Procedure correctly in this case. Rule 15(c) 
applies to relation back of amended pleadings. The district court 
states that amended pleadings that seek to add parties ordinarily 
will not relate back. The court cites Doxey-Layton Co, v. 
Clark,548 P.2d 902 (Utah 1976) as support. 
However, the court fails to consider that Utah courts have 
carved out an exception to this rule. "[T]here is a relation back, 
as to both plaintiff and defendant, when new and old parties have 
an identity of interest; so it can be assumed or proved the 
relation back is not prejudicial." Id. at 902, 906 (Utah 1976); 
Vina v. Jefferson Ins. Co. of New York. 761 P.2d 581, 586-87 (Utah 
App. 1988) . Essentially, the new party must be associated with the 
old party in such a way as to alert the new party to the 
proceedings. 
The court failed to apply the relation-back exception to this 
case. The court failed even to acknowledge the existence of the 
exception, stating merely that there were not "persuasive equitable 
reasons" to allow relation back. 
According to the Court of Appeals, "The rationale for the 
exception is to prevent mechanical use of the statute of 
limitations to foreclose adjudication of a claim where the real 
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parties in interest were sufficiently alerted to the proceeding 
from an early stage.11 Vina, 761 P.2d at 586. In this case, Herman 
instigated the agency action for which the Ludlows sought review. 
She was granted a variance by the Board. She was notified by the 
County that the Ludlows7 request for a rehearing was denied. She 
has been alerted to this action since its inception. By refusing 
to apply the identity-of-interest exception, the court frustrates 
the rationale behind the exception and the liberal amendment policy 
set out by rule 15(c). 
The United States Supreme Court provided an even more specific 
test in Schiavone v. Fortune, 477 U.S. 21 (1986) as quoted by the 
Utah Court of Appeals in Vina v. Jefferson Ins . Co. of New York, 
761 P.2d 581, 587 (Utah App. 1988). The district court also failed 
to consider the Schiavone test for adding parties in amended 
pleadings. 
The first prong of the test requires that the basic claim must 
have arisen out of the conduct set forth in the original pleading. 
That was not disputed in this case. The second prong requires that 
the party that is to be brought in has sufficient notice so that it 
will not suffer prejudice in defending itself. In this case, 
Herman knew of this dispute since it began. Joining her to this 
suit would not have caused her undue prejudice. 
The third prong of the Schiavone test requires that the party 
to be brought in must have or should have known that but for a 
mistake about the party's identity, the party would have been 
joined initially. In this case, Herman should have known that had 
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the plaintiffs known that she was violating the county variance and 
trespassing on their property, she would have been joined in the 
original complaint. As soon as the plaintiffs knew from the survey 
they had performed that Herman was violating the variance and 
trespassing, plaintiffs amended the pleading to join Herman. 
The final requirement is that the second and third prongs must be 
met within the limitations period. Herman had notice of this 
dispute since its inception. 
Herman and the Board sought to mechanically apply the statute 
of limitations to foreclose the Ludlows' right to seek review of 
the Board's actions. By improperly applying Rule 15(c) of the Utah 
Rules of Civil Procedure, the district court thwarted the Rule's 
liberal amendment policy. The district court failed to acknowledge 
the existence of the "identity-of-interest" exception to Rule 
15(c). The district court also failed to consider or apply the 
Schiavone test set out by the United States Supreme Court. Under 
either test, Ludlows' amended pleading joining Herman should have 
related back to the date of the original pleading. 
II. UTAH CODE ANNOTATED § 17-27-708 DOES NOT REQUIRE LUDLOWS TO 
JOIN ANY PARTY BESIDES THE SALT LAKE COUNTY BOARD OF 
ADJUSTMENT. 
The district court received its jurisdiction in this action 
pursuant to Utah Code Annotated § 17-27-708. This section deals 
exclusively with district court review of board of adjustment 
decisions. A reading of § 17-27-708 reveals no mention of the need 
to join anyone but the Board of Adjustment to a petition for 
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review. The section speaks exclusively of the board of adjustment 
as the party against whom to bring the action. 
According to the rules of statutory construction, if a 
statute's language is unambiguous then a reviewing court must look 
at the plain language of the statute. State v. Masciantonio, 850 
P.2d 492, 493 (Utah App. 1993). The plain language of § 17-27-708 
speaks only of the Board. No reference is made to any other 
parties. 
If the statutory language is ambiguous, then the court may 
look to legislative intent to determine the correct meaning. Id. 
Section 17-27-708 is in sharp contrast to the Utah Administrative 
Procedures Act (UAPA). Section 63-4 6b-l4 of UAPA requires a party 
seeking review to join the agency and "all other appropriate 
parties . . . " Utah Code Ann. § 63-46b-l4 (3)(b)(1991). Although 
UAPA is not applicable in this case, it is important to note that 
the Legislature included in that statute very specific language as 
to whom should be joined. Boards of Adjustment often deal with 
zoning disputes of the sort at issue in this case. Had the 
Legislature felt that it was necessary to join anyone but the 
Board, it would specified so within § 17-27-708, as it did in § 63-
46b-l4. 
The district court granted Herman's and Board's Motions to 
Dismiss based on their argument that Herman was an indispensable 
party that the Ludlows failed to join within the statutory period. 
However, the Ludlows assert that § 17-27-708 does not require them 
to join anyone but the Board. When the Ludlows learned that Herman 
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was violating the set-back variance and trespassing on their land 
they joined her as a party at the request of the Board and to aid 
judicial economy. Until then they relied on a valid jurisdictional 
statute that directed them only to name the Board in their petition 
for review. The district court erroneously interpreted § 17-27-708 
to require the Ludlows to join Herman within the 3 0 day statutory 
period. 
Additionally, the actions of Kent Lewis, attorney for the Salt 
Lake County Board of Adjustment, can only be viewed as "an ambush". 
Salt Lake County Board of Adjustment's Answer was due by April 11, 
1993. In an attempt to have all matters presented to the Court and 
have everything adjudicated all at once, it was agreed that a 
survey needed to be completed and that no Answer would therefore be 
necessary until the completion of the survey. The Stipulation, as 
requested by Kent Lewis, was therefore prepared which document was 
signed by him on April 30, 1993, which was nineteen days after the 
date that the Answer would have been due. As a matter of judicial 
economy, it did not make sense to do further action until the 
survey had been completed, and therefore appellants, acting in what 
they believed to be in good faith from the representations of Kent 
Lewis, did not require that the Answer be filed until after the 
completion of the survey. The survey clarified boundary lines and 
existing fence lines and deck placement so that the matter could be 
properly presented to the trial court. The good faith efforts of 
the appellants were met by the Motion to Dismiss as jointly made by 
the defendants. Equity should not allow such a result to occur. 
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Conclusion 
For the above reasons, the Appellants Ludlows respectfully 
request this Court to reverse the District Court's decision 
granting Appellees' Motions to Dismiss and to order the District 
Court to allow the Appellants Amended Pleading to relate back to 
the date of the original complaint and join Appellee Herman* 
The appellants properly filed their Petition for review as 
required pursuant to Utah Code Annotated §17-27-708. That section 
does not require that any party besides the Salt Lake County Board 
of Adjustment be made a party to the action. The trial court in 
dismissing the action against Salt Lake County Board of Adjustment 
did so wrongfully because Salt Lake County Board of Adjustment has 
at all times been a party to the action. The matter was properly 
filed for the review of the decision of the board. Utah Code 
Annotated §17-27-708 does not require the joinder of Elies Herman 
in order for there to be an adjudication of this matter. 
If it is determined that Elies Herman need to be entered as a 
party to the action then she was properly joined and her joinder 
relates back to the date of the original petition for review. The 
same is consistent with Rule 15(c) of the Utah Rules of Civil 
Procedure and it was therefore inappropriate for the trial court to 
dismiss this action. 
Respectfully submitted this _J d^y^f U^Q/^A , 1994. 
Attorney f or\£i£intif f/Appellant 
Pro Se 
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